Draft S106 Planning Obligations protocol, September 2014
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Introduction

This protocol provides guidance concerning the management of S106 planning obligations. It
describes the process and who does what to aid wider understanding. It also provides a guide
for applicants for planning permission. Guidance is also given for Area Committees.

Context

Planning obligations under Section 106 of the Town and Country Planning Act 1990 (as
amended), commonly known as S106 agreements, is a mechanism that makes a development
proposal acceptable in planning terms, that would not otherwise be acceptable. They can
focus on site specific mitigation arising from the impact of development. S106 agreements are
often referred to as 'developer contributions' along with highway contributions and the
Community Infrastructure Levy.

The common use of planning obligations in Hull is to make provision for off-site publicly
accessible open space and children’s play provision/improvements and recycling bins but
other forms include:

e restricting the development or use of the land in any specified way;

e requiring specified operations or activities to be carried out in, on, under or over
the land;

e requiring the land to be used in any specified way; or

e requiring a sum or sums to be paid to the authority on a specified date or dates, or
periodically.

Publicly accessible urban greenspace is defined as areas such as public parks or amenity areas
that are open to the public to use and are maintained for such purpose, but excluding private
gardens or highway verges. Children’s play space involves play equipment that in combination
make up a neighbourhood equipped (minimum 1,000 sq m activity zone) or local equipped
play area (minimum 400 sq m activity zone) with provision to be made depending on the scale
of residential development proposed along with other casual or informal amenity areas, that
are maintained for such purpose.

A planning obligation can be subject to conditions, it can specify restrictions definitely or
indefinitely, and in terms of payments the timing of these can be specified in the obligation. If
the s106 is not complied with, it is enforceable against the person that entered into the
obligation and any subsequent owner. The s106 can be enforced by injunction. In case of a
breach of the obligation the authority can take direct action and recover expenses.

The planning obligation is a formal document, a deed, which states that it is an obligation for
planning purposes, identifies the relevant land, the person entering the obligation and their
interest and the relevant local authority that would enforce the obligation. The obligation can
be a unitary obligation or multi-party agreement. The obligation can also become a land
charge.

The legal tests for applying the S106 are that it should be:

e necessary to make the development acceptable in planning terms;
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e directly related to the development; and
e fairly and reasonably related in scale and kind to the development.

As well as the legal tests, the policy tests are contained in the National Planning Policy
Framework (NPPF):

“203. Local planning authorities should consider whether otherwise unacceptable
development could be made acceptable through the use of conditions or planning obligations.
Planning obligations should only be used where it is not possible to address unacceptable
impacts through a planning condition.”

The current Coalition Government viewed S106 as providing only partial and variable response
to capturing funding contributions for infrastructure. As such, provision for the Community
Infrastructure Levy (CIL) is now in place in the 2008 Planning Act. The Community
Infrastructure Levy (CIL) is a new levy that local authorities can choose to charge on new
developments in their area. The money can be used to support development by funding
infrastructure that the council, local community and neighbourhoods want.

In terms of developer contributions, the Community Infrastructure Levy (CIL) has not replaced
Section 106 agreements, but the introduction of CIL resulted in a tightening up of the s106
tests. S106 agreements, in terms of developer contributions, should be focused on addressing
site specific mitigation required by a new development. CIL has been developed to address
the broader impacts of development. There should be no circumstances where a developer is
paying CIL and s106 for the same infrastructure in relation to the same development. The
balance between the use of s106 and CIL will be different depending on the nature of the area
and the type of development being undertaken. Further guidance on the balance between
$106 and CIL will be set out in the CIL Protocol currently being prepared.

The CIL regulations have been amended and the Government recently announced provisions
for limiting the pooling of s106 planning contributions. When the levy is introduced (and
nationally from April 2015), the regulations restrict the use of pooled contributions towards
items that may be funded via the levy. At that point, no more may be collected in respect of a
specific infrastructure project or a type of infrastructure through a s106 agreement, if five or
more obligations for that project or type of infrastructure have already been entered into
since 6 April 2010, and it is a type of infrastructure that is capable of being funded by the levy.
The Council has agreed numerous s106 planning agreements since 6 April 2010 so there will
be no opportunity to pool funds beyond 1 April 2015, unless via CIL. Where a s106 agreement
makes provision for a number of staged payments as part of a planning obligation, these
payments will collectively count as a single obligation in relation to the pooling restriction.

Planning Obligation process

The s106 Planning obligation process and responsibilities are set out in brief in table 1 below.
This clarifies who does what and when. Notice of the costs should be appended to the Council
decision notice should s106 be applied.

When a Planning Obligation Contribution (s106 Agreement) is required to address open space
deficiencies, the Development Control case officer will consult the relevant Area Team Co-
ordinators, consult with the Parks Services section and the Local Plans Team, amongst others.
This gives the opportunity for views to be expressed about local open space deficits, on the
type of facilities that may be required and the site where they should be provided. If it is
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necessary to incorporate such information into the s106 agreement, then the results of these
consultations will be used to do so.

In most cases where agreements do not contain reference to a specific site or specific works,
there will instead be a general undertaking by the developer/owner to pay the council a
specified sum of money to be used for the provision of recreational facilities or improvements
to existing facilities in the locality of the site.

Contributions sought since 2008 equate to the Local Plan (May 2000) policy requirements for
open space, play provision and recycle bins are as follows:

e £985 per dwelling toward open space provision or improvement

e £244 per child bed space to be used toward play space provision or improvement of
existing

e £30 per dwelling toward recycle bins

On occasion other forms of s106 planning obligation can be applied to development
proposals. All waste funds procured through the planning obligations process are transferred
to Waste Management Services.

The figures provided above are based on more detailed estimates of provision, as follows:

e £16.40 per sq m towards public open space
e £81.33 per sq m towards children’s play space provision

The base date for these figures is April 2008 but adjusted to current RPI rates (June 2014) the
new figures are:

e £18.13 per sq m toward public open space
e £89.91 per sq m toward play space provision
e £38 for recycle bins

Therefore the new planning contributions sought that are applicable for new projects are:

e £1,088 for public open space per dwelling
o £279 per child bed space
o £38for 2 recycle bins (blue and brown) per dwelling

Costs of maintenance also need addressing. If new provision, then the burden of cost for
maintenance should fall to the provider of facilities. Refurbishment of existing facilities will
not normally lead to maintenance requirements as the City Council has already taken
responsibility for this. Normally, an extra 25% of project cost will be added to capital
expenditure to cover a 10 year maintenance period. These should be negotiated between the
applicant (or scheme promoter) and the Council’s Parks and Leisure Services department, in
combination with the Planning case Officer. Beyond this timeframe the provider can make a
request for Council adoption of the project. This requirement could also form part of future
s106 legal agreements (in securing commuted payments) on request from Parks and Leisure
Services.

When Planning Committee determine an application for planning permission which includes a
recommendation that a s106 Agreement be entered into and decides that permission should



be granted, the permission will not be issued until the s106 agreement has been signed. Any
conditions contained within the agreement, which may include details of the site and works,
will become legally binding once the agreement has been signed. Details contained within the
agreement cannot subsequently be changed unless the consent of the owner is obtained
together with further approval by Planning Committee, although the City Planning Manager
also has scope to vary in specified circumstances. If a dispute arises over the interpretation of
an agreement, Planning Committee will need to determine necessary action.

Table 1 —S106 Process

Planning permission
approved subject to
$106

Decision notice issued
to applicant

Stage Action Who does what? Timescale

1. Permission Applicant discusses Council in discussion Normally within 8
sought and with Council officers with applicants weeks of application
decision need for S106 submission

$106 to be confirmed
and signed by all
parties. Planning
permission issued and
registered on local
land register

Applicant, owner and
Council to sign
agreement

Within 4 weeks of
Planning Committee
decision*

Applicant to issue
notice of
commencement of
development

Applicant to submit to
Planning Services

14 days prior to
development
commencement being
anticipated*

Applicant to issue
notice that triggers
outlined in the S106
are to be met

Applicant to submit to
Planning Services

14 days prior to
triggers outlined in the
S106 being
anticipated*

2. Confirmation
of s106
triggers

Payment letter from
the Council once
development has
commenced or other
triggers met

Council sends letter to
owner of land
requesting funds and
owner responds
accordingly

Payment needed
within 1 month of
letter date or
instalments agreed
(usually if large scale
projects)*

Payment received from
owner or instalments
agreed

Payment received by
the Council and
acknowledgement
letter sent

Within 4 weeks of
receipt Council
confirms receipt of
funds or instalments
(on request)

3. Legal support

A. If payment is not
received then Council
legal services team is
involved

Planning Services
instructs Legal Service
Team to action
recovery of funds
arising from non-
payment

Action taken to pursue
land owner orissue a
land charge
(confirming that S106
cost applies to
land/property so this
will appear if
land/property is sold).
May also involve court
action*




B. Should ownership
transfer then this is
confirmed by legal
services

Planning Services or
legal services (on
instruction) requests
payment from new
owners

Depends on land
transfer and capacity
to deal with this.
Council has 12 years to
recover S106. May also
involve court action*

4. S106 project
delivery

Payment confirmed by
finance into s106 pot

Liaison between
Planning Services,
Legal and Finance to
confirm payment

Ideally, within 2 weeks
of receipt of funds

Planning informs Area
Teams of available
funds

Planning to confirm
with Area Teams

Quarter year (at least)
basis

Area Team
devise/procure
projects for
new/improved open
space/play provision

Area Team to confirm
project meets s106
agreement
requirements with
Planning Services, in
writing, including
details of works to be
undertaken and
estimated costs
including fees

Area Committee
agrees project and
expenditure on project

Area Team to submit
minute to Planning
Services and Finance

Ideally, within 2 weeks
of decision

Finance transfers fund
to Area Team fund

Finance to transfer to
identified cost centre
and s106 Area Tables
are updated by
Planning Services

Area Team procures
project which is
implemented

Project has to be
implemented within
the limits specified in
the s106 agreement

Area Team to monitor
progress and/or seek
re-allocation if needed
(that may require Area
Committee approval)

Area Team to advise
Planning Services of
progress including
project completion
date

Ideally, within 2 weeks
of project completion

Planning Services
confirms with owner
that works have been
undertaken and are
completed

Letter from Planning
Service confirms
expenditure has
occurred and S106 is
discharged

*surcharges may apply (see below)

1.22 Retail Price Index (RPI) costs are also added to the planning obligation requirement figure for
open space, play provision and recycle bins or other works expressed in the s106. This covers
cost increases including for materials and inflation. The figure for calculating the RPI cost is
taken as the difference between the date of signing the s106 agreement contract to the date
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when payment is due, usually when development has commenced or when triggers set out in
the legal agreement have been met. Costs can also be minimised if payment is made quickly.
Additional costs can occur if payment is not made on time, as RPI will also be charged up to
the date of case review, which can sometimes be years after development has been
completed or if ownership has changed. RPI is also charged on outstanding balances should
payment instalments be agreed.

It is the responsibility of the land owner to ensure payment of s106 occurs on time and in
accordance with the legal agreement. Surcharges can be applied to late payment of s106 or
non-compliance, to be paid to Planning Services directly. These charges are expected to cover
costs of reviewing unpaid planning contributions including officer time, site visits, research on
ownership, confirming commencement dates or triggers, review of planning consents covering
the land or property where s106 is due, or in assisting legal services in taking necessary court
action to resolve unpaid contributions or evidence needed for court hearings.

Surcharges to be applied, also in bringing these into line with the Community Infrastructure
Levy proposals, are as follows:

o £200 should the applicant not inform Planning Services within 14 working days of an
anticipated development start date or if the triggers identified in the s106 have been
met; and

o £200 following expiry of the due payment date or instalment payment dates not
being complied with (providing the triggers outlined in the s106 agreement have
been implemented).

These surcharges cannot be applied retrospectively to existing s106 agreements. All the above
costs will be added to the local land charge as appropriate should non-payment occur.

The Council can also issue letters confirming discharge of s106’s. There is a charge of £50 -
£250 to cover costs of this, payable prior to a letter being issued, depending on the scale of
the planning application or extent of the detail involved in the s106. This may be useful in
confirming the discharge of planning obligations particularly in selling on property or land.
Fees are calculated on the basis of working days involved in checking details based on half day
(£50) to up to 2 days (£250).

The above charges will be retained by Planning Services to offset costs, be reviewed annually
and updated as needed. Surcharges made will also be monitored and reported to Planning
Committee.

Every effort is made to recoup planning contributions as quickly as possible. Legal proceedings
(through the courts if necessary) can be used to compel owners to make payments should
there be an unwillingness to do so. This can be expensive and the process can be protracted.
The Council is also able to recoup funds as a land charge should there be a change in
ownership of land or property. Successors in title can therefore be liable for s106 should this
not be paid by the original owner of land or property the subject of a planning contribution
agreement. However, there may be circumstances where ownerships fragment to an extent
that it becomes impractical to enforce, such as land ownership changing to numerous
individual householders or where the costs of court action (combined with officer time) far
exceeds the amount outstanding.



1.29 In providing a steer for officers in progressing future s106’s it is suggested that the following
cases no longer be pursued in circumstances where ownership has transferred from the
original land owner/developer or house builder:

e ownership has fragmented by more than around 10 new units or by more than 3
consecutive occasions for individual land parcels;

e that the costs of recouping the outstanding s106 payment (through court action and officer
time) exceed the potential cost benefit of open space and/or play provision by a ratio of
around 2:1; and

e in circumstances where there is limited prospect of s106 being paid, should this be indicated
by local economic/social background of residents who become liable for any outstanding
planning contribution.

1.30 It may also seem unfair for the Council to recoup in this way but land searches (undertaken on
sale transactions) should make new owners aware of this. Taking this approach may not be
popular with those people who inherit the s106 liability but it may enable price negotiation.
However, from practical experience, it is often the case that new owners are either unaware
of a respective land charge or they choose to ignore it. In terms of a way forward it is
reasonable to consider progressing cases where there is a good prospect of the planning
contributions being repaid and from the original signatory to the s106 agreement. To become
more cost effective the Planning Service (and allied legal and finance services) should focus its
efforts accordingly.

1.31 Sometimes, ownership transfers without the s106 planning obligation being discharged. This
has occurred where land owners have become insolvent. New prospective owners should be
aware of these liabilities should a local land search be carried out because liabilities are
concurrent with the land. The Council will recoup these liabilities wherever possible even if
the prospective new owner is not aware of these at the time of purchase or if the ownership
has fragmented from one to numerous ownerships.

1.32 In circumstances where ownership has changed and s106 liabilities have not been discharged
the Council will take the appropriate action, including legal proceedings through the courts if
necessary. As a local land charge is registered any subsequent purchaser might want to raise
this in negotiations about property price. However, it is unlikely that the Council would receive
any S106 funds that remain outstanding unless brought to the attention of the new occupiers
through a local search, with payment being volunteered or via a subsequent letter from
Planning Services requesting payment. The Council has 12 years to seek payment through
court action if necessary, from the due payment date, as the debt effectively changes with
transfer of ownership.

1.33 The Council’s Legal Services Team is responsible for debt recovery and the discharge of these
liabilities after the demand notice is issued by Planning Services. This also involves
confirmation of receipts and notification of payment to Planning Services and Finance.

C. Guidance for applicants and land owners

1.34 The Local Plan (adopted May 2000) provides planning guidance for the development of
different parts of the city and forms the basis for negotiating planning contributions. This is
expected to be replaced in time. The main form of planning obligation in Hull relates to the
application of Local Plan open space standards and requires off-site improvement but within
the vicinity of the development (usually taken as being within 1,000 metres) should on-site
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provision not be physically feasible, usually sought through a s106 Planning Obligation. There
are a significant number of successful projects across the city where this has occurred or were
other funds have been used in combination with s106 planning obligations.

In Hull, the use of obligations has largely been used in addressing local open space/children’s
play deficits linked to residential schemes or in terms of waste recycling facilities.
Contributions sought include addressing Local Plan Policy NE6 in requiring publicly accessible
urban greenspace (either on —site or nearby), set at 60 sq m per dwelling and 3 sq m play
space provision per child bed space. There have been other cases where S106 contributions
have sought to address other deficiencies to development, such as highway improvements.

In certain circumstances where it is not possible to provide publicly accessible open space on-
site, a sum of monies equivalent to the NE6 policy standards is applied to the development
proposals to be used for off-site provision or improvements to existing open space that is
close to the proposed development site. This money is required to provide publicly accessible
urban greenspace to offset the loss resulting from development. The current standards
equate to £1,088 per dwelling for publicly accessible open space and £279 per child bed space
for play equipped areas. A cost for recycle bin contributions equates to £33 per dwelling.

These requirements are included as part of the s106 Planning Obligation agreement between
the Council and the land owner. As s106 planning obligations are taken into account as part of
development feasibility owners should be aware of their obligations on signing agreements.
Retail Price Index adjustments are also referred to in the agreement. Calculations for RPI is
taken from the date of the s106 planning obligation being signed (the effective date of
planning permission) and when any trigger set out in the agreement (usually on date of
commencement of development) has occurred although it is extended to include non-
payment periods. This adjustment takes into account changes in the value of development
and costs over time. Dwellings are also defined as being within Class C3 of the Use Classes
Order, 1987 but the requirements also relate to new build flats, apartments and student
accommodation where new build floor space is created.

Full payment of s106 planning obligation funding on commencement of development is the
Council’s preferred route. If large scale development proposals (over 20 dwellings) then
phased payments will be included as part of the legal agreement, based on development
feasibility and the speed at which returns can be made. Agreement on phased payments
should be reached as part of negotiations on planning applications prior to recommendations
being made by the case officer. Normally, phased payments should be made on the basis of
25%, 50% and then 100% occupancy. RPIl is charged on outstanding balances. On occasion, the
Council has authority to amend phased payments but this would require a variation to the
original agreement.

There may also be circumstances were owners get into difficulties in making payments such as
through financial hardship or potential insolvency. In such circumstances a written request for
delayed payment or payment by instalments should be made to the Council but good
evidence supplied by the applicant/owner is required to support this request. This could be in
the form of a company records check although the Council can make these checks for you for
a nominal fee. You could also consider requesting an Experian Report to confirm credit rating.
An Experian Report gives details about current liabilities, defaults etc.

The Council will review each case should payment difficulties be encountered. There are a
potential number of options open to ensure payment occurs but agreement is required in the
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form of pro-forma (attached in appendix 1) to confirm arrangements and on recognition that
RPI will be charged on any outstanding balances. The Council can offer:

e payment deferral but only by up to 6 months in most cases;

e instalments, subject to agreement about repayments, but these will normally be on a
monthly basis and these must be made through a standing order or direct debit
payment, to be confirmed on the pro-forma; or

e extending the period for repayment by up to 2 years in the most extreme
circumstances.

The Councils BACS details are as follows:

Bank Nat West
Sort Code  56-00-06
A/c No 03889149

A/c Name  Kingston upon Hull City Council Main Income Account

Any default on agreed postponement or instalments will result in the Council seeking payment
of the outstanding balance in full and/or issue proceedings to seek payment or to at least
secure the Council’s position as a creditor of the Company/persons liable. A County Court
Judgement (CCJ) can be sought by way of a charge registered against the property. This is
enforceable through instructions to a Bailiff to seize goods to the value of the debt.

Failure to make S106 contributions in accordance with the prescribed legal agreement would
entail a breach of contract. As such the Council will make a charge on the land equivalent to
the outstanding S106 payment to which funding has been allocated in addition to any Council
surcharges. This means that any potential future purchasers of land or property will be
notified of these outstanding charges payable to the Council.

Early payment of S106 contributions will enable speedy and efficient use of public resources in
allocating funds to local open/play space projects via Area Committees. The owner of the
land/property can also claim a refund should allocated funds not be spent within the
timescales set out in the agreement. Also, the Council is statutorily barred from seeking
payment through taking action in the courts if no claim is made for S106 funding within 12
years from the due date of payment of the s106.

The owner of the land/property is normally liable for s106 when eligible development occurs.
If s106 has not been paid to the Council then liability can be transferred to the new
land/property owner. A local search carried out by a competent person should assist
whether S106 funds remain outstanding.

On transfer of liability of s106 the Council will seek payment provided ownership can be
confirmed within a reasonable timescale, normally within 6 months. It is the responsibility of
the new owner (via a new clause in the s106 legal agreement) to inform the Council about an
ownership change should an outstanding charge be revealed in a local search. The resource
required to track current ownership and the extent of liability needs to be considered in
determining whether action is appropriate to recover the charge. In cases where ownership
(and liability) has transferred instalments may be offered (or one-off payments close to the
outstanding debt) but this would require written confirmation and agreement of monthly
payments via a standing order. Any default in these terms would mean payment being
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required in full and action through the courts if necessary. RPl is also charged on outstanding
balances.

Repayment of s106 funding will occur (including any accrued interest) should the owner make
a claim to the Council in line with the requirements set out in the legal agreement. Repayment
periods are usually set at either 5 or 10 years taken from the date payment is made or on the
date of final instalment should these be agreed. Although commitment towards expenditure is
taken from the day of the Area Committee minute (that may well involve pooling of funds
from numerous planning consents) projects need to be implemented having regard to these
time frames. It should also be noted that as from 1 April 2015, the Government has restricted
the pooling of s106 (looking back to 6 April 2010, taken from the date the s106 agreement
was signed) that can be used toward one project or a particular form of infrastructure, as
future provision should be sought through the provisions of the levy.

For any disputes over s106 Planning Committee are final arbiters although the City Planning
Manager has delegated authority to accept or refuse offers of not less than 50% of the total
value where supported by financial details.

Area Committee guidance

Area Committees have delegated authority to implement new or improvements to local open
space and play space arising from s106 funding. Expenditure has to be related to the
development to which the s106 has been applied and works must therefore be carried out in
accordance with the requirements set out in the s106 Legal Agreement. Usually, this means
that new or improvements to existing open space/play provision must be made in the vicinity
of the development to which the s106 relates and within the timescales specified (normally
either 5 or 10 years, taken from the day funds are received or last instalment made).
Sometimes there is merit in pooling these contributions to pay for a much larger project
(provided this does not exceed 5 such schemes to fund 1 project), as the Government are
about to introduce limitations as from April 2015.

In certain cases the case officer dealing with the planning application can agree on-site or off-
site improvements to open space/play provision, to be endorsed by Planning Committee.
Works to off-site provision can be specified in the s106 and should be provided via Area
Committee project procurement and management. Area Team Co-ordinators should seek out
the advice of the case officer in Development Management or the Planning Obligations Officer
(Planning Services) where projects are put forward to address such requirements, prior to
Area Committee endorsement of projects.

Area Team Officers are advised to clarify the nature of any projects sought in meeting the
requirements specified in the legal agreement. Appendix 2 provides the range of details to be
supplied to Planning Services. Proposals to be implemented by Area Committees through use
of s106 that do not accord with the s106 Legal Agreement, and that are not deemed
acceptable, will be referred to Planning Committee for further consideration and action.

In general terms the use of s106 funds to be used by Area Committee’s, to address publicly
accessible open space and play space (under the general provisions as set out in paragraph 1.4
above) standards in the Local Plan, should amount to the following:

e capital funded works for new, or remodelling of existing open space of benefit to local
people, including play facilities, fencing or railings to enclose public open space, seating
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and bins, outdoor lighting, sports pitches, multi-use games areas or courts or gym
equipment, where the intention is for these facilities to be made available for public use
and provision is made within the public realm or public open space; and

e new provision or improvements should be accessible to local people and normally be
within the vicinity of the development i.e. within a maximum of 1,000 metres of the
development the subject of the s106, measured from the centre of the development
site to the centre of the proposed area for new or improved facilities.

Ideally, any improvement to publicly accessible open space sought should address identifiable
deficits taking account of what there is nearby or the character of the current or planned
nature of occupiers. New or improved provision should also be accessible to local people.
Should play-equipped areas be proposed in meeting the obligation, then provision should be
accessible to local children without them having to cross any major road or other physical
barrier.

Normally, s106 funds should not be used as part of the costs of project procurement including
professional fees, usually 10-15% of the value of any project. Funds for these works should
come from the Community Initiatives Budget, unless otherwise specified in the s106 legal
agreement.

The following are not normally regarded as being able to be funded through s106 (unless
otherwise agreed as part of a commuted sum, detailed in paragraph 1.19 above) in addressing
local open space deficiencies, including:

e maintenance costs such as for grass cutting (including along highway verges) or other
form of cutting back, litter picking or drain clearing;

e highway or footpath work including repairs not associated with the open space
improvement or other street scene equipment.

Area Committee’s decide where s106 money should be spent. This must be in accordance
with statutory provisions and with the requirements of the supplementary planning guidance
which deals with open space provision in new housing development. Discussion should be had
with Planning, Parks and Area Coordinators to help determine the most appropriate projects
and ensure that s106 requirements are addressed. This process also gives the opportunity for
Area Committee to consider combining funds from different agreements (or provision across
Ward or Area Committee boundaries) to achieve more effective spending on projects in
addressing local deficits, although scope for pooling of s106 is to be curtailed by the
introduction of CIL regulations.

Maintenance costs should be borne in mind when procuring open space or children’s play
space. Commuted payments can be sought for new provision.

From time to time Area Teams are informed about available funds to spend on open space
related projects arising from the implementation of planning permission or the triggers
outlined in the s106 being achieved. Notification of available funds is derived from
reconciliation of funds with finance which takes place on a quarterly basis. S106 Area
Monitoring Forms are supplied (usually on a quarter year basis) to Area Teams that explain, in
three simple tables:



o funds received by the Council, derived from the s106’s triggers (requested on
commencement of development or more usually on some later date if a large scale
proposal);

o funds allocated to projects by Area Committee decision that conform with the $106
requirements; and

e planning application approvals where s106 is anticipated but funds have not yet been
triggered or require further investigation in checking delivery.

1.59 Received funds and funds allocated to projects should not be taken cumulatively in estimating
expenditure. ‘Received funds’ amounts are transferred to ‘funds allocated’ once Area
Committee confirms projects are to be implemented, by reference to a Minute. Area Teams
should inform Planning Services of progress in relation to project implementation to ensure
the tables are kept up-to-date.

1.60 The process for transferring s106 funds for project delivery is as follows:

S106 triggers met on —site.

Funds requested from owner or phased payments (if any) agreed.

Payment made to the Council to general s106 funding pot.

Area Team devise project specification including potential maintenance costs and
project lead identified.

Area Team agree open space/children’s play space projects (via draft Area
Committee report) with Planning in confirming s106 legal agreement specifics being
addressed along with confirming available funding.

6. Area Committee decide provision with minute submitted to Planning/Finance.

7. Funds transferred on application to Area Teams to specific cost centres by finance.
8

9
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Project delivered.
. _Project monitored by Area Team project lead in confirming specifications are met.
10. Project lead requests adoption by the Council, if required, to Parks Services.
11. Area Teams confirm with Planning that project has been delivered in accordance
with specification or advises action being taken to resolve issues.
12. Planning Services writes to owner stating use of s106 and confirmation that
requirements set out in the s106 agreement, have been discharged

1.61 Projects to be delivered through a third party should be carried out using the Council’s
procurement process. This will ensure due diligence and value for money. Liabilities should
also be made clear on default of services. Details of projects including cost estimates should
be provided to Planning Services as part of the procurement process and preferably at an
early stage of project development when specifications are being drafted. Doing so could
minimise timescales and speedy confirmation of projects in meeting s106 planning obligation
requirements.

12



Appendix 1 — Template for instalments should difficulties for payment be encountered and justified
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S106 Planning Obligations - Repayment agreement

This agreement relates to (insert address accordingly) and covers terms relating to the
repayment of outstanding planning obligations totalling £ . l agree to the following
terms (indicate/delete as necessary):

o payment deferral but only by up to 6 months between (insert dates accordingly);
e monthly instalments through a standing order or direct debit payment of £
(insert amount) from Bank (supply details); and/or
e extending the period for repayment by up to 2 years.
The justification for this is that:
o (Please provide a brief description below and submit details including company
records check or Experian report or accounts in explaining why the Council should

defer or agree to instalments)

| understand that outstanding balances will be charged Retail Price Index changes and final
settlement figure will include this calculation.

| agree to make these payments by standing order or direct debit to the Council’s Bank (details
below) and confirm first payment to be made by (insert date) and subsequent dates (insert

dates).

| agree to these terms and confirm ownership of the land/property in question and await the
Council’s confirmation usually within 1 month of submission of this agreement.

| also understand that on default these terms will be waivered and | will be liable for the
outstanding balance in full and final settlement.

Land owner or person liable to make payment (print name and address and sign accordingly)
Date (insert date)

Council bank details:

Bank Nat West
Sort Code  56-00-06
A/c No 03889149

A/c Name  Kingston upon Hull City Council Main Income Account



Appendix 2 — Pro-forma for project funding from s106

This pro-forma is to facilitate Area Committee’s (or others acting on their behalf) submitting

requests for s106 funding and to enable Planning Services confirmation that proposed expenditure

complies with the terms of the s106 planning agreements and with the criteria set out above.
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Application number:

Site/ development:

Development contributions requested:

Conformity with criteria set out in the agreed protocol:

Compliance with local and national planning policy and guidance

Robust evidence to support request;

Evidence of existing and additional demands and the extent to which existing
infrastructure can meet those demands

Estimated costs for the scheme and timing for delivery of the scheme

The reasonable assessment of alternative funding mechanisms available

PART A:

Infrastructure Provider/Service/Body making the bid:

Project Lead Officer/Person:

Project Title:

Project Summary:

(no more than 150 words)

Who will the project be delivered by?

If your organisation/body is not the body with statutory responsibility for the works
proposed have you sought agreement from the relevant statutory body?

What are the problems that are being solved or addressed?

What are the consequences of not carrying out the project?

Briefly describe how the scheme will help support the ongoing development of the city,
taking account of where development has or is proposed to take place: it may help to
set out linkages to the Infrastructure Delivery Plan and what other funding sources have
been identified/explored. What is the likelihood of funding from other sources within
next 5/10 years?

Is the scheme likely to be directly linked to and necessary as a result of foreseeable
development and therefore a separate s106 contribution may be justified?

PART B:

Please provide an outline of the implementation timetable, including responsibility for
on-going maintenance costs key milestones

a. If scheme to be undertaken in next financial year set out the outline Q1 — Q4 project
plan

b. If it’s necessary to undertake project development work to address technical issues
and establish costings then it may be appropriate to seek project development funds
through a two-stage bid with funds allocated over more than one year
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stage 1: feasibility/evaluation

stage 2: implementation
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