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1.  Purpose of the Report and Summary 
 

 1.1 To advise the Committee of available Section 106 monies to be 
allocated to projects for the North Area Committee Area. 
 

 1.2 To seek Committee agreement to the allocation of funds received in 
connection with Section 106 planning agreements for the 
enhancement of public open space in the Kingswood Ward. 
 

2.  Recommendations 
 

 2.1 
 
 
 
2.2 

That the Ward budget balance for each North Area ward as set out in 
paragraph 6.1 of this report be noted; and  
 
 
That the s.106 funds totalling £16,158.84 
(Kingswood17/00500/FULL/ Legal File Ref UU3-2018) assigned to 
the Kingswood Ward, be approved as total cost of field 
improvements within 1km of Bowmont Way.   
 

   
 

3.  Reasons for Recommendations 
 

 3.1 To inform Members of the available s.106 funds in the North 
Committee Area to ensure the consideration of all future applications 
is within the total available balances for the ward. 
 

 3.2 The s.106 Planning Obligation Protocol, December 2015 (updated 
November 2019) requires project details and costings to be 
endorsed by Planning Services and then funding allocation approved 
by the Area Committee.  
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4.  Impact on other Executive Committees (including Area Committees) 
 

 4.1 There would not be any impact on other Area Committees or 
other executive committees. 

5.  Background 
 

 5.1 S.106 legal agreements throughout the city require (in accordance 
with the Hull Local Plan/Policy 42) provision of open space either on, 
or off-site.  If delivered off-site, provision must be made in the vicinity 
of the approved development. 
 

 5.2 
 
 
 
 
 

The process for considering applications for funding from s.106 
monies was approved by the Planning Committee on 16th December 
2008 and amended in November 2015.  Planning Committee 
delegated the allocation of sums received in connection with s.106 
Agreements (for the provision or enhancement of public open space 
and/or children’s play space) to Area Committees.  Any change to 
the current delegation to the Area Committee will be a matter for the 
Planning Committee to consider. 

6.  Issues for Consideration   
 
6.1  The following table summarises the available s.106 sums per 

Ward in the North Area Committee Area.  
 

  Ward S.106 Sum Available 
(£) 

Avenue £2,658 

Beverley & Newland £13,272.10 

Bricknell £0 

Central £20,891.84 

Kingswood £16,158.84 

North Carr £9,536.00 

Orchard Park £0 

University £5,074.29 

West Carr £0 
 

  
6.2 
 
 
 
6.3 
 
 
 

 

 

 

 
S.106 tables will be circulated at future Ward Member briefings to 
support the development of capital projects that could benefit from 
the sums made available through these planning agreements. 
 
For members’ information, in considering potential projects, the 
following criteria must be noted: 
 

(i) Open space is defined in the National Planning Policy 
Framework (NPPF) as: “space of public value, including 
not just land, but also areas of water (such as rivers, 
canals, lakes and reservoirs) which offer important 
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opportunities for sport and recreation and can act as a 
visual amenity”. The National Planning Practice Guidance 
(NPPG) adds: “[open space] can take many forms, from 
formal sports pitches to open areas within a development, 
linear corridors and country parks.” Pursuant to the 
Council’s Planning Obligation Protocol (as amended in 
November 2019) and Policy 42 of the Hull Local Plan. For 
planning and allocation purposes, open space should be 
provided within 1km of the planning application site using 
the shortest walking distance, or further should a project 
involve a park.  Child play provision should also be 
provided less than 500m away from the planning 
application side and without need to cross major roads or 
other barriers.  

 
(ii) In using s106 funds it must be demonstrated (as part of 

the bid for s106) how the residents of new housing 
derived from the planning approval and related s106 will 
benefit from the works/project indicated.     

 
 6.4 Bowmont Way Improvements (£16,158.84) 

 
The proposal involves the full use of £16,158.84 s106 budget for 
park improvements and enhancements within 1km of Bowmont 
Way. The open public green space serves residents from the 
Kingswood Ward and consists of three strategic parks, Hartsholme 
Park, Hemble Way Park and Marbury Park. These are publicly 
accessible from Chalky Path which is an urban green space running 
central through the Kingswood development. The request has come 
in response to resident feedback who use the space, they have 
asked to see improvements to enhance the area. Resident 
feedback was gathered through ward forums and consultations, and 
this has demonstrated a need for these improvements. The area is 
frequently used by several community children’s football and rugby 
clubs and is a vital meeting space for outreach Youth Services.  
  
Project 1 - Hartsholme Park – Installation of new playground 
equipment - dish roundabout £5,500.00 which is an inclusive play 
item. Installation of a new grassed football goal area £2,050, the 
current space is unusable as a football pitch/goal area, not level. 
The funds will be used to create a new section specifically for ball 
games, which will provide a level access, informal play area which 
will be inclusive to all. This is much needed by local football teams 
to partake in training sessions, as an inclusive space. Kingswood 
United are a large well established local charity, they are in support 
of this project and will utilise this new facility.  
 
Project 2 - Hemble Way – Installation of playground surface 
markings and games (snakes and ladders, hopscotch, chess etc) 
£1,177.00. The games will be colourful, educational and interactive 
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making this space more inclusive. Installation of playground 
furniture (decorative edging) to enhance key pieces of equipment 
(swings and slides) which will help make a more defined and safe 
play space for younger children £6,834.56. The edging furniture will 
allow level access, and wide enough to ensure a DDA compliant 
opening. The park already has several pieces of play equipment; 
therefore, space is restricted for any additional apparatus. An 
additional piece of equipment would mean having to remove a 
current piece to make space, this would not make good use of funds 
as all current play equipment is in good working order.  
 
Project 3 - Marbury Park - Installation of playground surface 
markings and games (snakes and ladders, dance stations, chess 
etc) £1,259.50.  The games will be colourful, educational and 
interactive making this space more inclusive. The park already has 
a lots of play equipment, so we would not be able to add further 
items, without having to remove any of the current play equipment 
to make space, which would not make a good use of funds as 
current play equipment is in good working order.  
 
Total project cost £16,821.06 note, the s106 is for £16,158.84 
((Kingswood17/00500/FULL/ Legal File Ref UU3-2018)), the short 
fall of £662.22 has been agreed to be funded from the remaining 
Kingswood Capital Ward Budgets 2024-2025 & 2025-2026. 
 
In response to the planning services comments below, and in 
way of explanation to the Area Committee - Bude Park is within 
the West Carr Ward and located across a major road from the 
Kingswood development. Bude Park has recently received a 
significant amount of funding for redevelopment, this is due for 
completion by the end of 2025. Therefore, ward members would like 
to see this fund used within the 3 smaller parks which are publicly 
accessible open green spaces in the Kingswood Ward, as above.  
 

“Painting lines” this refers to Projects 2 & 3, the planning services 
comments are referring to playground surface markings and games 
(snakes and ladders, dance stations, chess etc) these encourage 
children to move, jump and dance whilst also promoting physical 
strength and coordination. With reference to the goal area, the 
funds will be used to create a new improved space which is much 
needed by local football team, Kingswood United. The new space 
will be used by the local community football clubs for training 
sessions. 
 
“Decorative edging” relates to Project 2, as per comments from 
planning services, this refers to the installation of playground 
furniture (decorative edging) to enhance key pieces of equipment 
(swings and slides) this will help make a more defined and safe play 
space for younger children. As already stated, the park already has 
a maximum amount of play equipment, therefore we would not be 
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able to install additional pieces of apparatus, without having to 
remove any of the current play equipment to make space. This 
would not make good use of funds, as the current play equipment is 
in good working order. 
 
“Alternative suggestions rejected” relates to Project 2 & 3, a 
discussion has taken place with Hull City Council’s Parks & Gardens 
Team, they advised that due to the limited safe space within these 
parks this would require the removal of a current piece of equipment 
(which are in good working order). Therefore, it was deemed not 
suitable for consideration. Hull City Council’s Parks & Gardens 
Team are in support of the project, with the current option as listed 
above for playground surface markings as a good use of funds. 
 
“Associated risks” Officers feel the s106 fund spend is in line with 
the current guidance. They have been able to offer a detailed 
response to planning services comments, therefore, we do not feel 
there is a risk of claw back.  
 

 6.5 Planning Services (via Assistant Director Economic 
Development & Regeneration) has been consulted on the 
proposed project in terms of fit to the Planning Obligation 
Protocol.  The following comments have been received: 
 
The use of £16.1K S106 funding is proposed for use at various 
points along part of a linear park that lies within Kingswood 
development. A number of relatively small projects are suggested 
that include improvements to play facilities, and all are within the 
1km shortest walking distance from where development (and 
thereby new occupiers) is located, from residents and their children 
of Bowmont Way to use. Just to clarify, but a direct link must be 
established between the consented development and benefits 
associated with this. This is a general rule in applying planning 
obligations set out in planning regulations. 
 
As claimed by the neighbourhood officer, the funding sought is 
intended for use in a strategic park. Bude Park is more ‘strategic’ in 
drawing custom from a wide catchment area, whereas the linear 
park is more a local facility, but this issue has limited impact on the 
determination of use of S106 funding here – the logic being that 
S106 can be spent on urban greenspace improvements in locations 
further away than 1km.  
 
The nature of the ‘improvements’ sought is to spread available S106 
funding. Request was made to confirm the nature of these as some 
involved ‘painting lines’ to particular features (to create opportunities 
for play through games, such as hop scotch, painted on the ground) 
and some seemingly involve repairs to a goal area, worn out by use. 
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The Councils’ approach is to accept use of S106 where additional 
benefits can be realised resulting in wholesale or near new play 
facilities or public urban greenspace, rather than use as a substitute 
for Council funding, necessary in repairing or maintaining such 
facilities. No direct link can be established between the consented 
development and likely benefits associated with these 
improvements in certain cases, but mainly because the ‘jam is 
spread to thinly’ across a number of ‘improvement’ schemes. It is 
recognised that £16.1K will not go very far in this regard but it can 
be used in conjunction with other funding. As such only certain 
elements of funding sought for use on play facilities can be 
accepted, but excluding the £6,834.56 at Hemble Park for ‘play 
furniture’ as it is not clear what this means (despite requests for 
clarification and the nature of the funding sought is very precise 
where quotes have seemingly been obtained), and for £2,050 at 
Hartsholme for repairs to the playing surface in front of a goal area.    
 
An alternative suggestion was made about using the whole of the 
S106 for an additional item or items of play equipment (as a better 
way in demonstrating a link to the improvement and the consented 
housing) but this appears to have been rejected.  
 
Planning Services supports the approach to improving much 
needed public urban greenspace and play provision and the 
intention of S106 (derived from Local Plan provisions since the year 
2000) is to raise the overall quality of facilities that remain, in line 
with the Planning Obligations Protocol. There is no clear direction in 
the related legal contract about the nature of urban greenspace/play 
provision sought in the Bowmont Way case, that resulted in £16.1K 
S106 funding being procured. The Planning Obligations Protocol 
outlines the following as being an acceptable use of S106 involving 
‘capital funded works for new, or remodelling of existing urban 
greenspace of benefit to local people, including play facilities, 
fencing or railings to enclose public urban greenspace, seating and 
bins, outdoor lighting, sports pitches, multi-use games areas or 
courts or gym equipment, where the intention is for these facilities to 
be made available for public use and provision is made within the 
public realm or public urban greenspace.’ Should funding be agreed 
as per the request, the risk associated with potential clawback lies 
with the Area Committee, in addition to any additional charges 
arising from increases to RPI between S106 being received and it 
being used. Officers have been advised accordingly with the 
intention of not placing the Council at financial risk.’ 
 
 

7.  Options and Risk Assessment 
 

7.1      All Legal Agreements made under s.106 Town & Country 
Planning Act 1990 state what the financial contributions are to be 
used for and specify timescales in which they must be used.  If 
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they are not used in accordance with the terms of the 
agreements, this could be challenged and the Council be required 
to repay the money (plus interest), so it is essential to follow these 
criteria:- 

 
(i) contributions are used for the purpose specified only, e.g. 

provision or enhancement of public open space and/or 
children’s play space at or in the vicinity of the approved 
development, unless the parties have agreed otherwise 
(which shall be evidenced in writing); 

 
(ii) the funds should be expended upon the allocated project 

within the timescale specified in the agreement; 
 
(iii) contribution does not include any provision for future 

maintenance, unless this is specifically agreed with the 
Council in advance; and 

 
(iv) it should not be used to pay for schemes that have already 

been carried out. 
            
7.2      The request for the s.106 funds is within the total s106 from 

Planning Applications allocated to the Kingswood Ward, with a 
shortfall of £662.22p being funded by Kingwood Ward Budgets. 

 
8. 
 
 
 
 
 

Consultation 
 
8.1 Consultation on the proposed s.106 payment has taken place with       

Ward Members, Major Projects & Infrastructure, Streetscene 
Services and Planning Services. A further discussion with our 
Equality Access Manager has taken place to ensure the 
improvements to these parks meet with our equality impact 
assessment an accessibility perspective 

 
9. Comments of the Monitoring Officer (Director of Legal Services and 

Partnerships) 
 

 9.1   When the Council’s Planning Services need to impose a financial 
contribution when determining a planning application, this will be 
done by way of a planning obligation secured in a Section 106 
Agreement of the Town and Country Planning Act 1990 (as 
amended). The contribution has to meet strict legal tests set out in 
Regulation 122 of the Community Infrastructure Levy Regulations 
2010 (as amended). This states that a planning obligation may only 
constitute a reason for granting planning permission for the 
development if the obligation is: 
 

 necessary to make the development acceptable in planning 
terms 

 directly related to the development, and 
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 fairly and reasonably related in scale and kind to the 
development 

Albeit the strict legal tests under Regulation 122 of CIL Regulations 
apply to the imposition of an obligation to pay a financial 
contribution by a local planning authority (“LPA”), they do not 
regulate the continuity of the obligations on the LPA in relation to 
how the contribution should be spent or whether all or part of the 
monies should be refunded following completion of a section 106 
obligation. 
 
Thus, the terms for expenditure of the funds and any refund of the 
same becomes a matter of contractual interpretation of the 
agreement either agreed by the parties (when bi-lateral Section 106 
agreements are used) or given to the authority as a unilateral 
undertaking (a type of planning obligation given solely by the 
developer (and other parties with an interest in the land) to the 
authority which cannot impose any obligations on the LPA as LPA 
is not a party to the agreement).  
It is noted that funds for the numerous proposed projects will derive 
primarily from the planning permission 17/00500/FULL for which 
planning obligations have been secured by way of a unilateral 
obligations given by the parties (of substantial commercial 
standing) to the Council, as a local planning authority. The 
undertaking secures financial contributions towards the open 
space/play space provisions which are defined within the 
agreement as “The words ‘open space’ refers to ‘publicly 
accessible urban greenspace’ that could include Sustainable Urban 
Drainage measures as part of the design and ‘play space’ refers to 
local areas of play for children or other provisions suited to youth, 
including equipment and sustainable amenity safeguards”.  
 
Evidently, the definition is wide enough to incorporate full 
requirements of the proposed projects.  
Thus, in this instance, the clawback provision will not apply as 
planning obligations were secured by way of a unilateral 
undertaking which contained no refund provisions.  
 
It is noted that full costs of the projects cannot be accommodated 
by the Kingswood Ward budget alone and additional funds are 
proposed to be drawn from the Ward’s capital budget for the 
current and next financial year.  
 
Consequently, the proposal to use S106 funds allocated to 
Kingswood Ward, as set out in recommendations at paragraph 2 of 
this report, is supported and will comply with the national and local 
policies [AS]   
 
 

10. Comments of the Section 151 Officer (Director of Finance and 
Transformation) 
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Mark Nearney 
Assistant Director - Neighbourhoods & Housing 

 
Contact Officer:  Emma Humphreys-Crow  
Telephone No:  (01482) 616903 

 
Officer Interests: None 

 
Background Documents:  
Nil 
 
 
  

 
 10.1 The Director of Finance and Transformation notes the report and 

confirms resources are available from Section 106 contributions. 
[SC] 

11. Comments of Assistant Director of HR & OD and compliance with the 
Equality Duty  

 
 11.1 The content of the report is noted. There are no staffing or 

negative equalities issues arising for the council from this decision. 
[KH]  

12. Comments of Overview and Scrutiny 
 

 12.1 This report has not been subject to pre-decision scrutiny. Ref: 
Sc8943 [MK] 
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Implications Matrix 

 

I have informed and sought advice from HR, 
Legal, Finance, Overview and Scrutiny and 
the Climate Change Advisor and any other 
key stakeholders i.e. Portfolio Holder, 
relevant Ward Members etc prior to 
submitting this report for official comments 

Yes 

I have considered whether this report 
requests a decision that is outside the 
Budget and Policy Framework approved by 
Council 

Yes 

Value for money considerations have been 
accounted for within the report 

Yes 

The report is approved by the relevant City 
Manager  

Yes 

I have included any 
procurement/commercial issues/implications 
within the report 

No 

I have considered the potential media 
interest in this report and liaised with the 
Media Team to ensure that they are briefed 
to respond to media interest. 

No 

I have included any equalities and diversity 
implications within the report and where 
necessary I have completed an Equalities 
Impact Assessment and the outcomes are 
included within the report   

Yes 

Any Health and Safety implications are 
included within the report 

No 

Any human rights implications are included 
within the report 

No 

I have included any community safety 
implications and   paid regard to Section 17 
of the Crime and Disorder Act within the 
report 

Yes 

I have liaised with the Climate Change 
Advisor and any environmental and climate 
change issues/sustainability implications are 
included within the report 

No 

I have included information about how this 
report contributes to the City Plan/ Area 
priorities within the report 

Yes 

 
 


